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Overview  of  t he Probat e Est at e

In planning to dispose of property at death it is important to understand what is included in 
a probate estate and subject to court involvement and what is non-probate property and is 
not subject to court intervention.  

In today's financial world many types of property can completely escape court intervention 
by proper tit ling and beneficiary designations, but some property is inevitably included in a 
probate estate.  This would include assets tit led to the deceased person (decedent) alone; 
assets the decedent owned as a tenant in common with one or more other persons where 
the deed does not specify that the property is held with right of survivorship; assets with the 
estate designated as beneficiary or with no beneficiary or payable on death designation at 
all; and money owed to the deceased person that will be paid after death (e.g. lawsuit 
proceeds, last pay check, refunded deposits, etc.).  If a will does need to be probated, the 
procedure is known as a Test at e Adm inist rat ion .

It is not at all unusual to see married couples who jointly own all of their property, designate 
each other as beneficiary on all accounts, and own their home as joint tenants with right of 
survivorship.  In such a situation they may both have wills, but the will of the first to die does 
not need to be probated because there is no property that needs to be passed in the 
probate process.  When the final spouse dies, his or her will usually needs to be probated.  It 
is always a good idea to get a legal opinion concerning whether a will needs to be probated 
or not, but there is no rush.  In Alabama a will may be probated for up to five years from the 
date of death.  After five years legally it is as though the deceased person died without a 
will.

Often inherited property held by a husband or wife in only his or her name or a bank 
account tit led to only one spouse results in the need to probate the will.    

If a person dies without a will or the will is not probated within five years, the estate is 
settled by a process known as Int est at e Adm inist rat ion of  t he Est at e in the probate court 
which is a litt le more cumbersome and costly than having a will probated.

If a decedent dies owning only personal property valued at no more than $29,014 (in 2018) 
full probate of the estate is not required.  Instead a procedure known as Sum m ary 
Dist r ibut ion  is available under the Alabama Small Estates Act which is faster and less 
expensive than regular probate or administration of the estate.

Another type of administration is Ancil lary Adm inist rat ion  which may occur when a 
non-resident of Alabama dies leaving property in Alabama that needs to be distributed 
under Alabama law, and a will was probated in the decedent 's home state.  Authenticated 
copies of the documents from the other state may be filed in Alabama, and the foreign will 
can be admitted in Alabama and property passed by the Alabama Probate Court.

The deceased person is referred to as the Testator (Testatrix if female).  
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Est at es Gone Bad

As an example of an estate plan ruined by failure to consider beneficiary designations for 
non-probate property, consider Ann.

Ann had an estate valued at approximately $750,000.  She wanted to give $10,000 to each of 
her five cousins and included that in her will.  She wanted the rest of her  estate to go to her 
daughter and son who lived nearby and provided care to her.  She excluded a son from her 
will because he had moved away three years earlier and had no contact with her after the 
move.  Ann wrote a will providing specific bequests for the cousins and giving the rest 
residue and remainer of her estate to the local son and daughter.  She specifically omitted 
the son who moved away. 

However, Ann did not consider the tit ling of her assets.   Years ago she designated her three 
children as beneficiaries on her IRA and investment account.  These accounts were valued at 
$550,000.  These assets do not pass pursuant to Ann?s will since they are ?non-probate? 
assets, thereby passing directly to the named beneficiaries. 

This leaves only $200,000 to pass pursuant to her will. The will also states that all taxes, 
funeral expenses, legal fees, executor fees, and debt are to be paid from her probate estate.  

Ann owes roughly $20,000 on credit cards.  The expenses of the estate (including debt and 
funeral expenses and taxes) are $25,000.  This will leave only $175,000  to be distributed 
through her Will.  The cousins will receive $10,000 each, for a total of $50,000, and  her son 
and daughter get $62,500 each of her probate estate.  The $550.000 is split between the 
three children so that ultimately the omitted son receives $183,333.33 (though Ann wanted 
him to take nothing), and the caregiver children receive $245,833.33 each (though she 
wanted them to receive $337,499.83 each).

Another example of failure to properly plan may occur in a second marriage when a person 
transfers his property to a trust prior to the marriage despite the existence of a will.  When 
the later married (omitted) spouse thinks she will be entitled to the intestate share she 
learns that property removed to the trust is not part of the probate estate, and there is 
nothing from which to claim her omitted spouse share.

A terrible outcome can occur when a man who owns non-home property in only his name 
fails to make a will.  In our example the 80 year old testator had a child when he was 
married early in life at age 20.  He never had contact with the child over the years after he 
and the child's mother divorced on bad terms, the ex-wife remarried, and ex-wife's new 
husband (the step-father) raised the child.  At 25 our testator married a second time and 
had four children with his second wife.  When he died at 80 he had been married to his wife 
for 55 years, and their four children looked forward to keeping their father 's land in the 
family.  Without a will the estate is administered, and the son he does not know will inherit a 
sizeable portion of the land.  If it is valued at $500.000, his wife will take $250,000 worth of 
the land, and the estranged son will inherit $250,000 of the value of the land.  The four 
children of the second marriage inherit nothing until their mother dies.    
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The "How "  of  Giving in a Wil l  

When making a will it is important to determine not only to whom you want to leave your 
property, but  how you want your property left.  

For instance, do you want a person to have only the right to live on your property so long as 
he or she lives and for the property to then pass to someone else?  If so, this would be a life 
estate granted in the will.  This is a frequent occurrence when a later in life marriage partner 
wants the home to ultimately pass to his children while protecting the new spouse by 
providing a safe living arrangement for the rest of her life.

Do you want to leave property to your three children equally?  If so and one should die 
before you do, would you want the remaining two children to take all of the property (per 
capita distribution), or would you rather have the children of the deceased child step into 
his shoes and take his share (per stirpes distribution)?  Per stirpes distribution is presumed 
at law meaning that you will have a per stirpes distribution if you do not designate "to my 
children per capita."

Do you want to give property to your minor grandchildren?  If so you will likely need to 
establish a testamentary trust (trusts in the will) for them and designate a trustee to take 
care of the property left to minors until a future date when the trusts will end and the 
grandchildren will take their shares of your estate outright.  Many grandparents want to be 
sure that the grandchildren are old enough and responsible enough to use the funds wisely.   

In giving property to your two children do you want them to own it as joint tenants with 
right of survivorship (so that if one dies the other owns all the property), or do you want 
them to own it as tenants in common (so that if one dies, his or her heirs own their share)?

Do you want to balance the gifts given overall so that the value of probate and non-probate 
property is considered in determining how to leave what will be distributed through the will?  
For instance one child might be beneficiary on a bank payable on death account, another 
child has already been given a house, and the third child is being provided for in the will.  
Some people add all the gift assets, probate and non-probate, and divide by three to 
determine how much of the probate property needs to be given to the child who has not 
been named beneficiary on a non--probate account.

Do you have a disabled child or grandchild to whom you want to leave property without 
affecting his or her Medicaid or SSI benefits?  You may want to provide for a special needs 
trust to be established for the disabled child.  Each situation is different, and each person 
needs to look at the long-range effect of how he or she leaves property to persons named in 
the will.

Specific items may be given in a will, or a particular person(s) can be named to disburse 
property.  Personal property items for minors are given pursuant to the Uniform Transfers 
to Minors Act with a custodian appointed to protect the property until the child turns 19.  
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Ot her  Decisions Concerning Preparat ion of  a Wil l

When a will is prepared a person is named to be the personal representative (formerly 
known as the executor).  This person will be responsible for determining if the will needs to 
be probated and making arrangements to do so if that should be necessary.  It is a good 
idea to name an alternate personal representative to take over if the person first named 
should become disabled or deceased.  Most wills waive any bond requirement, but if you 
want your personal representative to purchase a bond, a will can require that be done.

Every will should have a Rest, Residue and Remainder Article stating who will inherit any 
property not specifically left in a will.  This might also include property acquired after the 
will is written.

Wills may include instructions for burial naming the person who should be authorized to 
make funeral or memorial arrangements and including specific instructions such as 
method of disposition of remains by burial or cremation.

A guardian may be named in a will for minor children, an unmarried incapacitated adult 
child, or an incapacitated spouse.   

Debt plays a major roll in the probate of an estate.  It is important to realize that an estate 
can be insolvent if a person dies owing more money than he or she has estate property.  In 
that event there is nothing for the heirs to inherit.  All creditors of the estate must be put 
on notice so that they can file claims against the estate.  Those valid claims must be paid 
from the estate property before any estate asset can be transferred to an heir.

When an estate is being settled in Alabama, it will take six months or longer before the 
assets in the probate estate can be distributed.  With this in mind, it is important to plan for 
that wait and provide money to cover expenses during that time.  Some people will  
designate a bank account jointly tit led to themselves and the person they have named to 
be the personal representative of their will so that funds will be available for any 
immediate cash needs.  Another source of cash may be life insurance with the beneficiary 
designated as the person who will be responsible for the estate.  

A child can be omitted from a will, but it is a good idea to specifically state that intent in the 
will.  A spouse may be written out of a will, but he or she will have the spouses' elective 
share.  That share is the lesser of the following:  the testator 's estate minus the spouse's 
estate or one-third.   A spouse married after the will was written is entitled to the same 
share of the estate which he or she would receive if the testator died without a will (the 
intestate share) unless it appears intentional from the will or the spouse was provided for 
outside the will and it can be proven that the provision was in lieu of a testamentary 
provision.  
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The Will Probat e Process

The steps to probate a will generally are as follows:

- A petition is filed by the personal representative asking that the will be accepted for 
probate and that he or she be granted Letters Testamentary (which is the grant of 
authority to serve as personal representative);

- The original will is filed along with a certified copy of the death certificate;
- A filing fee is paid;
- All next of kin and individuals named in the will are identified and notified of the 

filing of the will;
- If the persons notified are willing to sign waivers and the will is self-proving (has a 

special affidavit), a hearing is not required;
- If the persons notified will not sign waivers, then notice of a hearing must be given to 

them and a hearing scheduled;
- If any heir or beneficiary is a minor, a guardian ad litem must be appointed to 

represent his or her interest, and a hearing may be required;
- After Letters Testamentary are granted, the personal representative takes control of 

the assets;
- Notification is given to known creditors (do not forget Medicaid);
- Constructive notice of probate is given to unknown creditors by publishing once a 

week for three successive weeks in a newspaper of general circulation published in 
the county where letters were granted, and, if no newspaper is published in that 
county, in the one published nearest to the courthouse or in an adjoining county;

- Estate property is kept safe, insured, taxes paid, etc., during the six month period 
allowed for claims to be filed against the estate;

- Creditor claims are paid or disputed;
- Property is distributed as provided in will;
- Estate is closed or left open.

Note that if a will is self-proving (contains particular language prescribed by law) it can be 
accepted by the court for probate without witness testimony.  If it is not self-proving, one of 
the two witnesses must testify to prove the will.  If no witness can be located, the will 
cannot be probated, and the estate must be administered.  

The cost of probate is usually based on the amount of work an attorney anticipates is 
needed.  As family disagreements increase or more complicated asset issues arise, so does 
the work needed to be performed.  A straight-forward probate with no familial 
disagreements may take 10 to 12 hours of work at the attorney's hourly rate, and some 
attorneys charge a flat fee.   The out of pocket expenses include filing fee, publication cost, 
and any guardian ad litem fees which are rare.  Expenses usually cost around $400-500. 
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Proper t y Dist r ibut ion Wit hout  A Will

The whole point of preparing a will is to provide for the individuals a person wishes to 
receive his or her property.  But many people die without a valid will being in existence or 
found.  In that event the law still recognizes that property needs to be passed to some living 
person, so the laws of intestacy serves that purpose and designates the decedent 's next of 
kin to  inherit property.  Without a will your probate property will pass as follows in 
Alabama:

- If there are no children and no parents, all to the spouse; 
- If there are no children, but there are parents, the first $100,000 plus 1/2 of balance 

over $100,000 to the spouse and 1/2 of the balance over $100,000 to the parent or 
parents; 

- If there is a spouse and a child or children by a previous relationship, 1/2 to the 
spouse and 1/2 to the child or children by the previous relationship (note that 
children of the marriage existing at the time of death take nothing); 

- If there is a spouse and a child or children by the surviving spouse, the first $50,000 to 
the spouse plus 1/2 of the balance over $50,000 to the spouse and 1/2 of the balance 
over $50,000 to the child or children by the surviving spouse; 

- if there is no surviving spouse, then distribution will be in the following order: 
- all to the child or children; 
- all to the parent or parents; 
- all to the siblings; 
- all to the grandparents; 
- all to the aunts and uncles; 
- all to the cousins.

The persons who have priority to file a petition to Administer an Estate are the following:

- the spouse;
- the next of kin entitled to a share of the estate;
- the largest creditor of the estate residing in Alabama;
- the county or general administrator in counties having a population of 400,000 or 

more; 
- such other person the court shall name.

In the Administration of an Estate Alabama law will not permit the court to appoint a 
non-resident of the state as personal representative (formerly called administrator) unless 
the non-resident is, at the time, executor or administrator of the same estate in some other 
state and duly qualified under the laws of that jurisdiction.  A non-resident, however, may 
be named as the personal representative in a will. 
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The Adm inist rat ion Process 

Administration of an Estate without a will includes the following steps:

- Petition filed;
- Notice is given to all heirs;
- If waivers are signed, no hearing necessary, but without waivers being signed, a 

hearing is required;
- The administrator appointed takes immediate control of the estate;
- Inventory of the estate is filed within 2 months (note that appraisals may be needed 

for a determination of intestate shares when distribution occurs and to determine 
estate value for bonding purposes);

- Court sets a bond, payable to the Probate Judge;
- Letters of Administration granted;
- Notice to file claims must be published once a week for 3 weeks and individual 

notice given to anyone known to have a claim against the estate of the deceased;
- Claims must be filed within 6 months;
- Claims are paid or disputed;
- The estate cannot be divided until all undisputed claims and expenses have been 

paid;
- Court must approve attorney?s fees if paid from the estate.

Since there are additional requirements to pass an estate without a will, it usually costs 
more, and the personal representative (administrator) has to purchase a bond based on 
the value of the estate. This expense may be reimbursed from the estate, but often there 
are not liquid funds available in the estate, and the personal representative must provide 
the money up front.  
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Paym ent  of  Debt s

All debts of the deceased must be paid before property can be transferred, either by will or 
by administration of the estate, and all real and personal property of the deceased is subject 
to sale to accomplish that purpose.  As a general rule, property in the estate may be sold if 
the will gives that authority to the personal representative, but where authority has not 
been given, the court must approve the sale of real estate.

Certain debts of the estate have priority and are payable in the following  order:

- The funeral expenses;
- The fees and charges of administration;
- Expenses of the last illness;
- Taxes assessed on the estate of the decedent prior to his or her death;
- Debts due to employees for services rendered the year of the death of the decedent;
- Other debts of the decedent.

When there are more debts than property in the estate, the estate is considered insolvent, 
and the court must be notified of that status.  The court will proceed to determine payment 
of the debts from the property in the estate.  

Obviously it is a thankless job to settle an estate only for the benefit of the creditors, and 
that is why most potential personal representatives will make every effort to determine the 
debts of the estate to assure solvency prior to filing.  But there is litt le one can do if an 
unknown creditor surfaces and renders the estate insolvent.

A potential creditor many people do not know to notify is The Alabama Medicaid Agency.  
While many do not know this, it will not dissolve the debt owed to the agency, and the 
personal representative may be personally liable for failure to notify.  Medicaid may have a 
estate recovery claim in any case where the decedent once drew Medicaid benefits.  While 
not all Medicaid benefits are subject to estate recovery, many are, and it is a safer practice 
to notify Medicaid if the decedent ever drew Medicaid benefits.     
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Sm all Est at e Sum m ary Dist r ibut ion

When there is an estate with no real property to pass and the value of the property does not 
exceed $29,014 (in 2018) a process known as Small Estate Summary Distribution may be 
used to close out the estate.  The process is much faster and less expensive.  
Steps/requirements include the following:  

- No real estate can be passed;
- Petition under oath filed by spouse or distributees entitled to personal assets of the 

estate in the Probate Court of the county where decedent lived prior to death 
(decedent must have died a resident of Alabama); 

- Provide death certificate; 
- If will existed, provide to court; 
- Provide names, addresses and ages of surviving spouse, children, distributees; 
- Provide details concerning any debts, funeral expenses and the value of each asset; 
- Publish a notice of filing of the petition for summary distribution in a newspaper of 

general circulation in the county of the decedent 's domicile, or, if there is no 
newspaper, then at the county courthouse for one week; 

- Estate can be distributed 45 days after filing and more than 21 days following first 
publication.

This process is used when an individual died with smaller amounts of money in a bank 
account with no co-owner and no payable on death designation. 
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Keeping Proper t y Out  of  Probat e

Property held in trusts avoid probate, but if using a trust for estate planning it is important 
to tit le all assets to the trust.  There can be some limitations on titling financed property to a 
trust, so planning is needed.

Property transferred to a recipient by deed while retaining a life estate will avoid probate.

Money accounts held in joint ownership or with payable on death designations or named 
beneficiaries pass outside of probate.

Real property owned as joint tenants with right of survivorship on deeds will pass outside 
the probate estate.  

Transfer on Death (TOD) registration for securities will keep those securities out of probate.   

Sometimes the only property not jointly tit led is a vehicle. To solve that problem and to keep 
from having to open a formal estate administration, if the vehicle is paid off, the next of kin 
may file an Affidavit for Assignment of Title for a Vehicle from a Deceased Owner Whose 
Estate Does Not Require Probate (Alabama Department of Revenue MVT 5-6). Title can be 
transferred by filing the affidavit at the tag and title office of the local probate court. If the 
vehicle is not paid off it will likely need to be refinanced, and the lender needs to be put on 
notice of the death.

If you are married, federal law automatically makes your spouse the beneficiary of your 
401k. To name a beneficiary other than your spouse, your spouse must sign a waiver. 
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Planning for  Special Needs

Planning for the passing of property often intersects with long-term care planning.  And a 
good tool to consider in this context is the Special Needs Trust (SNT). 

Often persons want to leave assets to relatives who have disabilit ies and are eligible for 
Medicaid or Supplemental Security Income (SSI).  An outright gift to these individuals will 
likely result in loss of eligibility for these incredibly important benefits.  An option to 
preserve eligibility for benefits is to give the personal representative the authority to 
distribute the disabled person's share to a SNT. 

If a parent, grandparent, aunt, uncle, sibling, or friend wishes to give a disabled child 
money or an inheritance, a third-party special needs trust should be created, and the 
creation of such a trust can be authorized in a will to receive the child's share. The trust 
proceeds can be used over the child?s lifetime to supplement his or her needs to improve 
the child?s life.  However, at the child?s death, any remaining funds in the trust can be 
distributed to family members or charities as the creator of the trust designated.  This is 
considered a third party SNT.  Since the funds never belonged directly to the child, no 
Medicaid pay-back is required.  

Similarly, a SNT can be established for a disabled elderly person, but the trust must be a 
pooled trust if the trust beneficiary is 65 or over.  For instance, a spouse might want to 
create a trust in her will for her husband who is in a nursing home and route the money 
she was able to set aside for herself to him into a special needs trust if she should die.  She 
wants the money available for his needs, but she does not want to make him ineligible for 
Medicaid to pay for long-term care.  She can create a SNT in her will for her husband?s 
benefit. If properly drafted, the trust won?t be counted as available to her husband in 
determining his eligibility for Medicaid, but the funds in the trust can still be distributed to 
him or used on his behalf for special needs that are not covered by Medicaid (e.g. sitters, 
private room charges, telephone service, etc.). Someone other than her husband, however, 
would have to serve as trustee.  Beware that if she created a  trust for her husband during 
her lifetime, the funds would not be protected, even if she were to fund the trust through 
her will. Only testamentary trusts receive this protection, so it would be necessary to grant 
the personal representative the authority to establish the SNT to receive the funds for her 
husband after her death.  This SNT would be subject to a Medicaid payback. 

Another relative or friend could establish a third party SNT for a person in a nursing home 
without  a Medicaid payback being required.  

Special Needs Trust are very specific in how they can be used, so it is important to get 
sound advice when establishing one to prevent unintended consequences that might leave 
a loved one ineligible for benefits.  
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Digit al Asset s

Today many people have online accounts and are routinely encouraged by companies to 
pay their bills digitally. ?Going green? or paperless means that bank statements may be 
delivered online and never come through the mail system. The deceased may have assets 
such as photographs, videos, family history files, home repair records, etc., stored online, 
and there are multiple social media platforms that also may house important family 
photographs and memories. This can present a major problem to those handling the 
business of the deceased. 

As a practical matter, it can be impossible to find and access all of the online accounts if 
the deceased does not leave information about the existence of such accounts and the 
passwords. This is the reason why digital estate planning is becoming a valid concern. 
Unless the deceased made plans for digital assets, the person handling his or her business 
will have to go through credit card statements and bank statements to determine what the 
decedent was paying for and whether important assets may be held there. Services will 
drop off as credit cards are canceled or charges are not paid, but so will the assets that go 
with the accounts. 

There are online services that provide for a fee storage of all of your business information, 
including information about digital accounts, and those services will give access to that 
information to persons you designate who will handle your business during disability or 
after death. Otherwise you will need to organize these yourself. 

In 2017 Alabama passed the Revised Uniform Fiduciary Access to Digital Assets Act that 
was effective January 1, 2018. This law allows a fiduciary acting under a will, power of 
attorney or trust to compel disclosure of a digital asset from a custodian who stores the 
digital asset of a user, but it only applies to custodians and users who reside in the state of 
Alabama. The act requires the presentation of a will, power of attorney or trust that gives 
authority to the fiduciary to access electronic communication. While this is a step in the 
right direction, it is limited in scope, and digital planning remains the job of the digital user. 

It is important to understand that the Fiduciary Access to Digital Assets Act does not 
change or expand rights that are established by agreements entered into by the deceased 
and the online service provider. For instance, when an Apple icloud account is closed, all 
assets in the account are no longer available for use, so if you report the death of the 
person, their assets will not be available. To access a Dropbox account the company will 
work with you, but a court order will be required to establish that the deceased intended 
you to access their files. If a will granting power to the personal representative (making him 
or her the digital executor), files would most likely be available for access. Each online 
provider has its own rules, and you will have to determine what those rules are to access 
assets.

When you prepare your will, consider whether you want to give power to access digital 
accounts to your personal representative. 
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TAX

Most estates pay no federal estate tax on the transfer of assets from the decedent to the 
beneficiaries because the federal estate tax only applies to estates with property and 
lifetime gifting that exceed $11.4 million for individuals and 22.8 million for couples in 
2019.  If applicable, Form 706 must be filed 9 months following death (and gift tax returns 
should have been filed each April 15 following the year in which the gift was made). 
Professional advice is needed in these circumstances. 

The decedent?s estate will need to file the final income tax return for the decedent to 
report money earned while the decedent was living and to pay any tax liability. That return 
is due the same time taxes would be paid if the decedent had not died. Form 1040 (or 
1040-A or 1040- EZ) would be due on the next April 15 following death. 

If assets in the estate earn money ($600 in annual gross income) after the decedent dies 
and before those assets are distributed to the beneficiaries, then the estate will owe estate 
income tax. An estate tax ID called an ?employer identification number? (EIN) will need to 
be obtained. For calendar year estates and trusts, Form 1041 and Schedules K-1 are due 
on or before April 15 of the following calendar year the estate earned income. For fiscal 
year estates and trusts, Form 1041 is due by the 15th day of the 4th month following the 
close of the tax year. The state estate income tax return is filed on Alabama Department of 
Revenue Form 41. While many estates do not generate income, advice by a tax 
professional is needed if the estate does generate income. 

It is recommended that when a loved one dies with investments and tax issues that a 
financial advisor be consulted for full information on the various inheritance options.  
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Disposit ion of  Rem ains

Alabama law permits a person to make a document known as  Affidavit Concerning 
Disposition of my Remains  naming a particular person to handle funeral arrangements.  
Specific instructions can be provided such as the desire to be buried or cremated, the location 
of burial or ashes distributed, etc.  For persons who want to be cremated it is particularly 
important to have these instructions since some funeral homes will not allow a non-next-of-kin 
to arrange for cremation without officially being named to make that decision.

Another situation that compels people to sign an affidavit is the desire to be buried beside a 
first (or second) spouse when he or she is not sure what the children will want to do.  Making 
your desires known is a good idea leaving nothing for debate.     

As previously mentioned, this instruction may be given in a will, but it is a best practice to have 
a separate affidavit in case the funeral home requires a document with an original signature to 
be kept on file.  Since your personal representative will need your original will, you may want 
the affidavit as well.  In some law offices two original wills are signed with one retained in the 
file, so this prevents the problems that can be associated with the need for two originals as 
well as loss of the will by the person who took the original home.     
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